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RESEARCH
EXPLORING GERMAN TAX LAW SCHOLARSHIP
Tax law and scholarship do not live in isolation.
They are deeply interrelated – with other areas of
law, other fields of science, with politics and business, but also with the tax systems of different
countries in a historical and comparative perspective. Prof. Dr. Dr. h.c. Wolfgang Schön, Director at
the MPI for Tax Law and Public Finance, explores
the strength of German tax scholarship in this context and makes transparent its scholarly goals and
sources, its successes and constraints. As tax law
is subject to powerful political currents and international inflows, in addition to its
function of interpreting existing law and shaping new law, German tax law scholarship
takes on the important task of giving its object internal stability and of marshalling the
fiscal grip of the state on the citizen. The search for the internal structure of tax legislation
follows two different yet often crossing or parallel paths: On the one hand, there is
the attempt to build and unfold a coherent “tax system” by identifying and developing
guiding principles of taxation. On the other hand, there is the endeavour to establish
superordinate systematics by employing the link to non-tax branches of the legal system, namely to private law, constitutional law or the law of the European Union.
In his article Wolfgang Schön points out that a particular strength of German tax scholarship lies in the intensive interaction between theory and practice, in the dialogue
between academics, judiciary, administration and tax practitioners. To a large extent,
academic teaching and writing in Germany consists of doctrinal contributions which
strive to interpret the law, to apply it to certain real or fictitious cases and to “discover”
underlying “systems” or principles from which further conclusions and analogies can be
drawn. However, this continuous and time-consuming high-level dialogue might have
been detrimental to dealing with more fundamental considerations, Schön points out.
Methods and insights from history, sociology, political science and – above all – economics have only recently made their way into German legal scholarship. Furthermore,
in-depth tax policy analyses or so-called seminal articles on legal practice, which place
important court rulings in a larger, political, historical or economic context are not as
widespread in German academic literature as for example in common law countries.
Schön, W. Grenzüberschreitungen der Steuerrechtswissenschaft. StuW, 2018, 3, 201–215.
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RESEARCH.
WHY WE DON’T CALL FOR MORE REDISTRIBUTION
While most industrialised countries have
seen a remarkable increase in income and
wealth inequality over the past decades,
support for redistributive policies has not
increased accordingly. This is at odds with
standard political economy models, which
predict that high rates of income inequality
trigger high demand for redistribution. At the
same time, findings show that rising income
and wealth inequality have frequently been
accompanied by an increase in socio-economic segregation. Other studies reveal that
people tend to underestimate income and wealth inequality. Dr. Lisa Windsteiger,
a Senior Research Fellow at the Institute, connects these observations and builds an
economic model that explains why periods of increasing income inequality are often
not accompanied by a parallel rise in demand for redistribution.
In Windsteiger’s model people are segregated according to income, and therefore
interact mainly with others who have a comparable income. As a matter of fact, empirical studies show that most people interact mainly with people who are similar to
themselves. They live in neighbourhoods where people earn a similar salary, consume
similar goods and send their kids to the same schools. As a result, they lose sight of the
overall income distribution and become biased about its shape and depth. This has an
effect on their support for redistributive policies: In Windsteiger’s model an increase
in inequality does, in the presence of segregation and misperceptions, not necessarily
lead to an increase in demand for redistribution and can even lead to a decline in
support for redistributive policies. In order to validate the theoretical assumptions,
Windsteiger also provides evidence from a quantitative survey she conducted in the
US: The results suggest that people with homogeneous social circles tend to be more
biased about the shape of the income distribution. The rich underestimate how poor
the poor are, while poorer people do not realise how rich the rich are. Investments
in public infrastructure such as libraries, schools or social housing could break down
socio-economic segregation, according to Windsteiger. To fight segregation ex post is
much more difficult, also because the support in the population would then be lacking.
Windsteiger, L. The Redistributive Consequences of Segregation. https://ssrn.com/id=3091493.
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RESEARCH
LAW FOR SALE
During recent decades, the mobility of people and
capital has increased dramatically. Common markets, open borders, air traffic and the Internet have
made it faster and less expensive to change places
– and jurisdictions. As a result, the law itself has
increasingly become a good that is subject to the
market mechanism. Individuals and corporations
are increasingly able to choose which legal rules
shall apply to their company, their contract, their
marriage, or their insolvency proceedings. States
grant these opportunities, and they respond to them by competing with their products
against other suppliers of legal rules.
In “Law for Sale”, recently published by Oxford University Press, Dr. Johanna Stark, a
Senior Research Fellow at the Institute, explores the phenomenon of regulatory competition and examines what it means when legislators tailor their legal products to
the interests of potential ‘buyers’, and sometimes even actively market them. Stark
discusses regulatory competition as a factual phenomenon, identifies the structural
conditions that must be met in order for law markets to occur, and looks at particular
fields of law where competitive dynamics among legislators can be observed, such
as tax law, company law, contract law, insolvency law, and legal rules structuring the
resolution of disputes. The trained jurist and philosopher then focuses on the jurisprudential underpinnings, problems and consequences of regulatory competition and
presents arguments that are critical of regulatory competition as a policy approach
from the perspective of political theory and philosophy. These arguments provide a
clearer picture of the incompatibilities between the theoretical pedigree of regulatory
competition – the assumptions we must accept in order to see its promises and its
appeal – and other sets of beliefs and commitments that shape our thinking about law
and the state. These frictions do not commit us to the view that regulatory competition is inherently and necessarily bad. Stark does come to the conclusion, however,
that the existence of ‘law markets’ is at odds with both our conception of key political
ideals and principles, such as democracy, state autonomy and political authority and
our conception of the functions of legal rules, such as stabilising social expectations
and expressing communal value decisions.
Stark, Johanna. Law for Sale: A Philosophical Critique of Regulatory Competition. Oxford University
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RESEARCH.
THE RICH, THE POOR AND SOCIAL COOPERATION
Rich people are expected to cooperate more
than poor people, Dr. Andrea Martinangeli, a
Senior Research Fellow at the Institute found
out. This might be good news. People tend to
condition their cooperation on what is expected
of others: The more cooperative they think others are, the more cooperative they are themselves. If rich people are expected to cooperate,
social cooperation might increase. Andrea Martinangeli conducted laboratory experiments in
order to investigate a potential and so far poorly understood aspect of conditional
cooperation that might lead to persistent cooperation failures in socially diverse contexts: the cooperativeness attributed to others because of their economic resources
instead of their observed behaviour. The economist had the subjects of his study play
a variant of the so-called public good game, in which participants secretly decide how
much of their initial endowment they want to invest in a public good. At the end of the
game, the common pot is multiplied and is divided equally among all players, creating
a tension between self- and group-interests.
Martinangeli’s experiment shows that inequality shapes the belief people hold about
others’ willingness to cooperate. That is, individuals’ beliefs about their counterparts’
cooperativeness are driven by the amount of resources available to them: rich subjects
are always expected, by both the rich and the poor, to cooperate more. Furthermore,
absent information allowing expectations to be precisely updated, individuals’ longrun cooperative behaviours correlate strongly, positively and significantly with their
beliefs about the rich but not with those about the poor. This finding is suggestive
evidence that the expectations of cooperativeness placed upon the rich might be the
main drivers of individuals’ cooperativeness in economically diverse social contexts.
Gaining an insight into which social groups, along different dimensions, generate
higher expectations and stronger conditional behaviours, Martinangeli concludes,
could prove a viable tool to foster social cooperation through effective information
dissemination or via adequate institutional design. Though reported only in a footnote, the experimental data also provides us with a warning: the ‘rich’ systematically
contributed relatively less than their ‘poor’ counterparts.
Martinangeli, A. Do What (You Think) the Rich Will Do: Inequality and Belief Heterogeneity in
Public Good Provision. https://ssrn.com/id=3070528.
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MAX PLANCK DAY.
BRUSSELS OR BERLIN – MORE OF WHAT?
The European Union (EU) is in crisis. Europe
is antisocial, according to one of the numerous accusations. EU institutions are putting
Member States under competitive pressure,
says another one. On the occasion of the Max
Planck Day 2018, Prof. Dr. Dr. h.c. Wolfgang
Schön, Director at the MPI for Tax Law and
Public Finance, and Prof. Dr. Ulrich Becker,
Director at the MPI for Social Law and Social Policy, therefore addressed the question
of what taxes and social benefits might look like in the Europe of tomorrow. Should
more competences be transferred to Brussels or should many be (re)relocated to
Berlin?
Ulrich Becker drew the attention of the approximately 100 visitors to the
asymmetry inherent in the EU in the legal foundations of (strong) economic rights on the one hand and (weak) social rights on the other. However,
not a single national benefit system has come under significant pressure from the
application of fundamental economic freedoms. Therefore, there is no evidence of
a crushing effect of market integration, but rather of a socio-political enrichment of
Union law. However, it should not be overlooked that the legal responsibility of the
Member States for benefit systems is limited by the budgetary discipline imposed by
Europe. The European model must therefore prove itself capable of learning. One step
in this direction could be the creation of a European unemployment insurance system.
It is an anti-cyclical stabilisation programme designed to compensate for cyclical weaknesses which, in an economic area, affect the Member States unequally and can only
be combated effectively and autonomously by them to a limited extent. However, the
implementation of possible proposals is proving difficult, explained Becker.
With regard to taxes, Wolfgang Schön stressed that the EU does not have its own tax
power. The influence of the EU on the tax law of the member states is also limited. Tax
harmonisation in Europe requires – with few exceptions – the agreement of the governments of all Member States, which is difficult to achieve due to its heterogeneity.
However, a great deal of progress has been made in harmonising legislation in the area
of VAT. Two main points could be put forward as arguments in favour of further tax
harmonisation: First, economic decisions would no longer be taken on the basis of tax
considerations. Second, stable tax revenues could ensure the financing of the welfare
state. The argument against further harmonisation – and thus for more tax competi-
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tion – would be that states would be able to create investment-friendly framework
conditions and would be forced to adopt an economical budget economy. Finally,
Schön raised the question of whether an EU tax would increase the acceptance of the
EU and political participation – according to the guiding principle: “No Representation
without Taxation”. Among the visitors, however, doubts prevailed as to whether such
a measure in favour of “more Brussels” is currently suitable for strengthening the EU.
			
Julia Hagn

ON THE COMPOSITION OF LEGAL TEXTS
“How do lawyers compose their texts?”
was the question in focus of a lecture given
by Prof. Dr. Dr. h.c. Wolfgang Schön at the
2019 Theme Concerts in Munich. He took
the audience on an entertaining journey
into the world of legal texts – from the
scholarly treatise to the sober draft bill of
the legislator to the rhetorical thunderstorm of the lawyer – by exploring the
parallels between the processes of thinking, designing and communicating in the
jurists’ world and in the world of music. The instrument connecting legal practitioners and professors, judges and lawyers, civil servants and consultants is the common
language, Schön pointed out. But everyone plays it differently. Even court judgments
can differ in style, although writing judgements is a well-defined compositional art
which consists in conveying the impression of consistency, even of inevitability, in a
manner similar to a fugue or a sonata theme. Schön gives the example of a German
judge who used to write his judgments rhymed as poems. Judiciary style can also differ between jurisdictions. The style of the UK judicature for example is characterised
by flowery remarks, witty comments and harsh formulations, whereas the highest
French court traditionally cultivates an extremely short and sober Cartesian language.
Also, while in the Anglo-Saxon tradition the voices of individual judges can be heard in
a “polyphonic way”, continental Europe cultivates a “homophonic judgmental style”.
The brass players of the Bavarian State Opera also showed their homophonic and polyphonic skills, rounding up the delightfully witty presentation with an impressive concert.
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CONFERENCE.
THE LIMITS OF INTERNATIONAL FISCAL COORDINATION
Time, place and topic were in keeping with each other: In London, on the date Brexit
had been due at the end of March 2019, leading jurists, accounting scholars and economists from academia, business and government gathered to discuss the challenge to
fiscal coordination presented by the recently observed rise of unilateralism. The multidisciplinary conference was jointly organised by the Norwegian Center for Taxation,
the University of Notre Dame and the MPI for Tax Law and Public Finance. The diversity
of the attendants background was also reflected in the topics discussed which ranged
from the repercussions of Brexit on tax competition to policy coordination in the area
of digital taxation. The problem of international tax avoidance by large companies was
on the conference’s agenda as well as identifying potential policies able to address
this issue. Other presentations illustrated how to improve on global tax coordination
and presented an outlook on potential policies following the Base Erosion and Profit
Shifting agreement. The conference was concluded by a Panel discussion led by Prof.
Dr. Kai A. Konrad, Director at the MPI for Tax Law and Public Finance. Prof. Dr. Dr. h.c.
Clemens Fuest, president of the ifo institute for Economic Research in Munich, Dr.
Giorgia Maffini, Senior Manager Transfer Pricing at PwC, Ludger Schuknecht, OECD
Deputy Secretary-General, and Dr. John Vella, Associate Professor of Taxation in the
Faculty of Law at Oxford University debated the threats to international fiscal policy
coordination. The panelists agreed that the global tax system would need to undergo
systemic changes in order to keep up with the challenges presented by rising unilateralism. 							
Laura Arnemann
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MISCELLANEOUS.
KURT ROTHSCHILD PRIZE FOR LISA WINDSTEIGER
Dr. Lisa Windsteiger, a Senior Research
Fellow at the MPI for Tax Law and Public Finance, was honoured with a Kurt
Rothschild Prize for her study on “The
Redistributive Consequences of Segregation”, where she examines how
the segregation of a society affects
Lisa Windsteiger (2nd from right) at the award
the perceived income distribution and
ceremony of the Kurt Rothschild Prize.
the preferences for redistribution (see
p. 3 of this newsletter).The prize, which is awarded jointly by the SPÖ Parliamentary
Club and the Karl Renner Institute and was established in 2016 in memory of the considerable achievements of Austrian Professor of Economics Kurt Rothschild, honours
scientific work that provides new answers to the relevant economic policy issues of
our time. With Lisa Windsteiger, six other researchers were honoured, the main prizewinner being the economist Heinz D. Kurz.

FOUR AWARDS FOR CHIARA BALBINOT
Dr. Chiara Balbinot, a former Research Assistant at the MPI for
Tax Law and Public Finance, has received four academic awards
for her PhD thesis. She was awarded the Academic Prize of the
Munich Chamber of Tax Consultants (Steuerberaterkammer
München), the Academic Prize of the German Scientific Institute of Tax Consultants (DWS Institute), the Prize of the Esche
Schümann Commichau Foundation and the Faculty Award of
the Ludwig-Maximilians-Universität in Munich. In her dissertation “Beihilfeverbot und Rechtsformneutralität. Zugleich ein Beitrag zur Auslegung
des Beihilfeverbots im Steuerrecht” Chiara Balbinot deals with the interplay between
State aid law and tax neutrality and addresses the question of whether the prohibition
of State aid under article 107(1) of the Treaty of the Functioning of the European Union
(TFEU) also sets limits on the discretion of the national tax legislator to distinguish
between legal forms. The work was supervised by Prof. Dr. Dr. h.c. Wolfgang Schön, a
Director at the MPI for Tax Law and Public Finance.
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MISCELLANEOUS.
ALBERT HENSEL PRIZE FOR OSTERLOH-KONRAD
Prof. Dr. Christine Osterloh-Konrad was awarded the Albert
Hensel Prize for her habilitation thesis “Die Steuerumgehung
– Eine rechtsvergleichende und rechtstheoretische Analyse”.
With this prize, the Deutsche Steuerjuristische Gesellschaft
e.V. honours outstanding contributions by younger authors to
research in tax law. The post-doctoral dissertation OsterlohKonrad authored during her time as a Senior Research Fellow
at the MPI for Tax Law and Public Finance looks at how the different legal systems in Germany, France, Britain and the USA handle the phenomenon
of tax avoidance. Anti-avoidance mechanisms are interpreted as attempts to deal with
cases in which the result of applying a legal rule is at odds with the rule’s justification.
The study develops a functional approach to general anti-avoidance instruments and
makes suggestions for their institutional design. Christine Osterloh-Konrad was a Senior Research Fellow at the MPI for Tax Law and Public Finance from 2008 to 2018. She
then took over the Chair of Private Law, Commercial Law, Company Law and Comparative Law at the Eberhard Karls University of Tübingen.

TWO AWARDS FOR SIME JOZIPOVIC
Dr. Šime Jozipović has received two academic awards for his PhD thesis “Die Anwendung des EU-Beihilferechts auf das internationale Steuerrecht”, written at the MPI for
Tax Law and Public Finance. He was awarded the Faculty Award of the Law Faculty of
the University of Split and the PhD Prize of the European Public Law Organisation. In
his dissertation Jozipović analyses the structure of international tax law from a State
aid perspective. He examines the State aid practice of the ECJ and the European Commission on international tax law and draws up a comprehensive examination scheme
for tax benefits resulting from double taxation agreements, rulings, international
transactions or EU secondary law.
This newsletter is available in German or English in a print or electronic version. To subscribe or
unsubscribe to either version, please send an email to newsletter@tax.mpg.de
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SELECTED PUBLICATIONS.

Combining Limited Liability and Transparent Taxation
Erik Röder

Florida Tax Review, 2018, Vol. 21, No. 2, pp. 762–43.
Tax transparent limited liability entities (TTLLEs), such as the GmbH Co. & KG in Germany, the trading trust in Australia, or the S Corporation in the United States, combine
limited liability, that shields the owner’s assets from liability for business debt, with
transparent taxation, which means that business profits are not taxed at the entity
level, but directly in the hands of the sole proprietor or of the individual partners.
From the middle of the 20th century onwards, TTTLEs have proliferated among developed economies – a remarkable success, as traditionally all major jurisdictions have
been marked by a neat separation of limited liability and transparent taxation. In his
article, Erik Röder traces the convergent evolution of six TTLLEs in five jurisdictions.
He demonstrates that the demand for TTLLEs is universal and that their availability reduces distortions caused by a traditional tax system. Furthermore, Röder argues that
the often reviled distortive influence of tax law on the choice of business entity, which
drove the evolution of TTLLEs, sparked innovations in the law of business organisations
that would probably not have occurred otherwise, or only much later. Finally, Röder
recommends making transparent taxation and entity taxation optionally available to
all types of business entities and suggests carefully rationalising the organisational law
of TTLLEs while maintaining the diversity of the forms that have evolved.
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SELECTED PUBLICATIONS.
Lame Ducks and Local Fiscal Policy: Quasi-Experimental
Evidence from Portugal
Mariana Lopes da Fonseca

Economic Journal, accepted for publication.
Term-limited politicians pursue a more conservative fiscal policy than those who are
eligible for re-election. This applies to right-leaning lame ducks, while left-leaning politicians do not change their behaviour when they are no longer eligible. Dr. Mariana
Lopes da Fonseca resorted on a constitutional reform in Portugal which introduced
mayoral term limits and studied the latter’s impact on local policy choices. Her findings
are in line with a model of electoral accountability according to which elections serve
a disciplinary purpose insofar as politicians remain accountable as long as they are eligible for office. They indicate that right-leaning incumbents pander to the preferences
of the redistribution-prone electorate while they are eligible, but adopt policies closer
to their true preferences when term-limited.

Verteilungsgerechtigkeit als Prinzip des
internationalen Steuerrechts
Johanna Stark

StuW, 2019, No. 1, pp. 71–84.
In view of the drastically disparate distribution of global resources and life chances,
questions of global justice have seen a dramatic increase of attention from economists,
political scientists, and philosophers. Among contemporary political philosophers, a
lively debate has developed about the proper application of principles of distributive
justice. Whereas so-called static conceptions at one end of the theoretical spectrum
limit distributive duties to the national context, proponents of cosmopolitan theories
at the other end argue for a global perspective on the just distribution of scarce resources. Johanna Stark’s article looks at the implications of this “global justice” debate
for international tax law. Should we think of international tax law as a political tool
to compensate resource inequality? After all, international tax law contributes to the
allocation of profits from global economic cooperation. Whereas within state borders,
the tax system is traditionally perceived as one of the key instruments for resource
redistribution, taxes have rarely played a major role in the discussion on global poverty
and inequality. Stark finds that although the overall extent of redistribution mandated
by considerations of justice varies according to the philosophical theories presented,
none of them necessarily lead to genuine distributive duties among states regarding
the allocation of taxing rights.
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